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AGENCY:  Mine  Safety  and  Health 
Administration,  Department  of  Labor. 

ACTION:  Final  rule. 

SUMMARY:  These  rules  govern  the 
proposed  assessment  of  civil  penalties 
against  operators  of  coal  and  other 
(metal  and  nonmetal)  mines  by  the 
Mine  Safety  and  Health  Administra¬ 
tion  under  the  Federal  Mine  Safety 
and  Health  Act  of  1977.  The  rule  in¬ 
cludes  both  the  guidelines  to  be  used 
by  MSHA  in  determining  the  amount 
of  the  proposed  penalty  and  the  proce¬ 
dures  to  be  followed  in  issuing  and 
contesting  the  proposed  penalty. 

EFFECTIVE  DATE:  May  26,  1978. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Madison  McCulloch,  Acting  Direc¬ 
tor,  Office  of  Assessments,  Mine 
Safety  and  Health  Administration, 
Room  914,  Ballston  Tower  No.  3, 
4015  Wilson  Boulevard,  Arlington, 
Va.  22203,  phone:  703-235-1484. 

SUPPLEMENTARY  INFORMATION: 

Background  Information 

On  March  3,  1978,  the  Secretary  of 
Labor  published  in  the  Federal  Regis¬ 
ter  (43  FR  9120)  proposed  rules  gov¬ 
erning  the  proposed  assessment  of 
civil  penalties  under  the  Federal  Mine 
Safety  and  Health  Act  of  1977,  Pub.  L. 
91-173,  as  amended  by  Pub.  L.  95-164 
(Act).  Interested  persons  were  given  a 
period  of  30  days  within  which  to 
submit  written  comments,  data,  views 
or  arguments. 

As  a  result  of  requests,  the  comment 
period  was  extended  until  May  3,  1978 
(43  FR  14691).  Comments  were  re¬ 
ceived  from  a  large  number  of  individ¬ 
uals  and  organizations.  The  comments 
are  discussed  below. 

Discussion  of  Comments  and  Changes 

1.  General  discussion.  In  proposing 
the  rules  relating  to  civil  penalties,  the 
Secretary  was  guided  by  a  few  basic 
principles  or  assumptions.  First,  the 
“formula  system”,  which  was  devel¬ 
oped  in  1974  and  put  into  effect  at 


that  time,  has  proven  to  be  an  ex¬ 
tremely  effective  tool  for  the  assess¬ 
ment  and  collection  of  civil  penalties 
under  the  Federal  Coal  Mine  Health 
and  Safety  Act  of  1969  (Coal  Act).  It 
has  also  been  widely  accepted  by  the 
coal  industry  as  a  fair  method  of  car¬ 
rying  out  the  general  requirements  of 
that  Act  that  civil  penalties  be  as¬ 
sessed  for  all  violations  of  that  Act 
and  that  the  maximum  penalty  be 
$10,000.  The  dramatic  increase  in  the 
collection  of  civil  penalties  since  the 
inception  of  the  formula  system  is  evi¬ 
dence  of  its  success.  In  enacting  the 
1977  Act,  Congress  encouraged  the 
continued  use  of  the  formula  system. 
An  additional  principle  or  assumption 
was  that  while  Congress  did  not  want 
excessive  penalties  levied  against  non¬ 
coal  operators,  it  also  was  concerned 
that,  as  a  whole,  penalties  were  too 
low  to  be  an  effective  deterrent  of 
unsafe  or  unhealthful  conditions  or 
practices. 

It  is  also  believed  that,  to  the  extent 
possible,  penalties  against  a  metal  and 
nonmetal  mine  operator  should  be 
equal  to  those  assessed  against  a  coal 
operator  where  the  same  type  of  viola¬ 
tion  is  involved.  At  the  same  time, 
however,  since  there  has  been  no  expe¬ 
rience  in  levying  fines  against  metal 
and  nonmetal  mine  operators,  it  is 
likely  that  no  formula  would  be  com¬ 
pletely  successful  in  achieving  this 
result  end  modifications  might  have  to 
be  made  as  experience  is  gained. 

It  was  stated  in  the  preamble  to  the 
proposed  rule  that  no  Economic 
Impact  Statement  under  Executive 
Order  11821,  as  amended,  was  required 
with  respect  to  the  proposal.  Several 
commenters  protested  this  finding. 
The  amount  of  penalties  collected 
during  calendar  year  1977  by  the 
Office  of  Assessments  was  $12.8  mil¬ 
lion  under  the  Coal  Act.  It  was  esti¬ 
mated  that  the  proposed  rules  would 
result  in  an  overall  doubling  of  pro¬ 
posed  penalties,  which  would  amount 
to  an  annua]  impact  of  an  additional 
$12.8  million  on  the  coal  mining  indus¬ 
try,  assuming  the  current  payment  ex¬ 
perience  were  to  be  maintained.  With 
respect  to  the  metal  and  nonmetal 
mining  industries,  the  total  annual 
impact  of  the  proposed  rule  would  be 
between  $20-25  million,  although  it  is 
difficult  to  predict  the  level  of  compli¬ 
ance  under  the  new  law.  Thus,  the  an¬ 
ticipated  economic  impact  of  these 
rules  falls  below  the  Departmental  cri¬ 
teria  for  the  preparation  of  an  Eco¬ 
nomic  Impact  Statement. 

There  were  several  requests  for  a 
public  hearing  with  respect  to  the  pro¬ 
posed  rules.  The  comments  received 
concerning  proposed  Part  100  were  in 
most  cases  very  detailed  and  thorough. 
The  60-day  comment  period  has  pro¬ 
vided  a  sufficient  time  for  response  by 
all  segments  of  the  mining  industry  on 
this  important  area.  The  Secretary 


has  had  to  weigh  the  potential  addi¬ 
tional  advantages  of  holding  a  public 
hearing  against  the  need  to  begin  to 
implement  the  penalty  assessment 
process.  To  hold  a  public  hearing 
would  add  at  least  60  days  to  the  rule- 
making  process.  Congress  was  especial¬ 
ly  insistent  that  there  be  as  little 
delay  as  possible  between  the  issuance 
of  a  citation  or  order  and  the  assess¬ 
ment  of  a  penalty.  The  Mine  Safety 
and  Health  Administration  (MSHA) 
has  been  issuing  citations  since  March 
9,  1978,  and  until  rules  are  adopted  for 
the  assessment  of  civil  penalties, 
MSHA  is  unable  to  make  proposed  as¬ 
sessments  and  the  inventory  of  cases 
which  must  be  handled  will  continue 
to  grow.  Therefore,  on  balance,  the 
Secretary  has  decided  not  to  hold  a 
public  hearing. 

2.  Section  100.2.  It  was  suggested 
that  the  reference  to  “determinations” 
of  “liability”  be  omitted  from  this  sec¬ 
tion  since  the  Office  of  Assessments  in 
MSHA  only  proposes  penalties.  This  is 
true,  and  section  100.2  has  been  modi¬ 
fied  to  reflect  this  suggestion. 

3.  Section  100.3(b).  There  were  sever¬ 
al  comments  which  criticized  the  use 
of  the  size  of  the  operator’s  business 
as  a  criterion  for  determining  the 
amount  of  the  proposed  penalty.  The 
Act  specifically  requires  that  this 
factor  be  considered  in  arriving  at  pen¬ 
alty  amounts.  Making  this  factor  a 
part  of  the  formula  itself  is  appropri¬ 
ate  to  ensure  the  greatest  degree  of 
consistency  in  its  application.  - 

Under  the  Coal  Act  regulations,  any 
coal  mine  producing  less  than  50,000 
tons  annually  would  be  given  zero 
points  for  size.  Twenty-five  percent  of 
assessments  were  against  mines  that 
fell  in  this  category.  The  proposed 
rule  would  give  zero  points  for  size 
only  to  those  mines  with  an  annual 
production  of  less  than  15,000  tons. 
The  resultant  increase  in  points  as¬ 
sessed  at  each  size  level  was  criticized. 
However,  the  Secretary  believes  that  it 
is  important  for  the  size  scale  to  be  an 
accurate  reflection  of  the  coal  indus¬ 
try  in  terms  of  the  number  of  mines 
affected  at  each  level  of  the  scale. 
This  is  the  most  equitable  method  of 
carrying  out  Congress’  mandate  to 
consider  size  in  determining  the 
amount  of  the  proposed  penalty.  The 
proposed  changes  are  therefore  adopt¬ 
ed  in  the  final  rule. 

Commenters  recommended  that  the 
basis  for  determining  mine  size  be  the 
same  for  both  coal  and  metal  and  non- 
metal  mines.  In  the  long  run,  “hours 
worked”  is  probably  the  appropriate 
basis  for  determining  size  and  as  expe¬ 
rience  is  gained  under  these  rules,  a 
conversion  will  be  proposed.  It  is  be¬ 
lieved,  however,  that  until  MSHA  has 
established  an  adequate  information 
base  for  both  coal  and  noncoal  indus¬ 
tries,  the  proposed  rule,  which  is 
adopted  as  the  final  rule,  will  result  in 
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approximately  equivalent  points  being 
assessed  against  the  same  size  mines  in 
both  the  coal  and  noncoal  industries. 

Some  commenters  stated  that  evalu¬ 
ations  of  size  should  not  be  equalized 
between  coal  and  noncoal  operators, 
since  there  is  such  a  great  disparity 
between  the  price  of  a  ton  of  coal  and, 
for  example,  the  price  of  a  ton  of  ag¬ 
gregate.  However,  since  the  primary 
goal  of  the  Act  is  to  protect  worker 
safety  and  health,  the  critical  element 
in  determining  size  should  be  worker 
exposure  rather  than  the  price  of  the 
product  or  profitability  of  the  busi¬ 
ness. 

There  were  also  inquiries  concerning 
the  application  of  the  size  criterion  to 
independent  contractors  that  are  con¬ 
sidered  to  be  mine  operators  under  the 
Act.  Contractors  should  be  assessed 
based  upon  hours  worked  and  once 
MS  HA  accumulates  sufficient  infor¬ 
mation  relating  to  their  activities  at 
mine  sites,  necessary  changes  in  the 
formula  will  be  proposed.  Until  that 
time,  contractors  will  be  assessed 
under  the  special  assessment  provi¬ 
sions  of  the  rule.  In  taking  this  ap¬ 
proach,  MSHA  will  make  every  effort 
to  ensure  that  assessments  against 
contractors  are  equivalent  to  those 
against  other  coal  and  noncoal  opera¬ 
tors. 

It  was  suggested  that  the  term 
“annual  hours  worked  at  mine”  be 
clarified  to  indicate  more  specifically 
which  categories  of  worker  hours 
should  be  included.  “Annual  hours 
worked”  is  intended  to  include  hours 
of  production  workers  in  the  mine  or 
mill  and  maintenance  workers  in  those 
areas,  and  is  not  intended  to  include 
office  and  clerical  workers.  The  intent 
is  to  correlate  mine  size  to  worker  ex¬ 
posure. 

There  were  several  comments  which 
criticized  the  use  of  the  size  of  the 
“controlling  company”  as  a  factor  in 
the  penalty  formula.  However,  Con¬ 
gress  specifically  required  that  the  size 
not  merely  of  the  particular  mine  in¬ 
volved  in  the  violation  but  the  size  of 
the  operator’s  “business”  be  taken  into 
account.  Since  the  primary  purpose  of 
imposing  civil  penalties  is  to  induce 
compliance  with  the  Act  and  health 
and  safety  standards,  penalties  must 
be  of  a  sufficient  magnitude  to  provide 
such  an  inducement.  It  is  necessary  to 
recognize  that  business  judgments  af¬ 
fecting  health  and  safety  may  be  made 
at  various  levels  of  a  business  struc¬ 
ture  and  that  penalties  must  be  such 
as  to  encourage  management  at  all 
levels  to  respond  positively  to  health 
and  safety  concerns. 

Commenters  asked  whether  a  com¬ 
pany  which  was  assessed  a  penalty  for 
a  violation  in  a  noncoal  mine  would  be 
given  points  based  only  upon  the 
hours  worked  in  its  other  noncoal 
mines  or  whether  hours  worked  in  any 
coal  mines  which  the  company  might 


operate  would  be  counted  as  well.  For 
violations  in  metal  and  nonmetal 
mines,  points  for  company  size  will  be 
based  only  upon  the  company’s  metal 
and  nonmetal  mining  interests. 

4.  Section  100.3(c).  It  was  contended 
by  some  commenters  that  applying 
the  same  scale  for  number  of  viola¬ 
tions  per  inspection  day  in  both  coal 
and  noncoal  mines  would  be  prejudi¬ 
cial  to  noncoal  operators  because 
those  mines  have  been  inspected  less 
frequently  than  coal  mines  and  there¬ 
fore  receive,  on  the  average,  more  vio¬ 
lations  per  inspection  day.  This  might 
be  the  result  if  the  prior  statutes  were 
still  in  effect.  However,  inspection 
rates  will  be  the  same  under  the  new 
Act  and  the  development  of  a  history 
of  violations  for  metal  and  nonmetal 
mines  under  the  new  Act  will  begin 
frbm  March  9,  1978,  the  Act’s  effective 
date. 

It  should  also  be  clarified,  in  re¬ 
sponse  to  comments,  that  the  history 
of  previous  violations  is  derived  from 
the  particular  mine  that  has  been 
cited  rather  than  from  the  controlling 
company. 

Commenters  suggested  that  rather 
than  having  a  scale  based  solely  on  the 
number  of  violations  assessed,  MSHA 
should  take  into  account,  for  example, 
whether  certain  types  of  violations 
occur  repeatedly  or  certain  types  of 
violations  occur  in  combination.  Con¬ 
gress  was  concerned  about  these  con¬ 
siderations  and  in  enacting  the  Act  re¬ 
tained  the  special  sanctions  which  had 
been  applicable  to  “unwarrantable 
failures”  under  the  Coal  Act.  In  addi¬ 
tion,  Congress  added  a  provision  ap¬ 
plying  the  same  types  of  special  sanc¬ 
tions  to  “patterns  of  violations.”  Since 
these  unique  provisions  will  be  as¬ 
sessed  under  the  special  assessments 
provision  (§  100.4),  the  proposed  scale 
relating  to  history  of  violations  is 
adopted  in  the  final  rule. 

It  was  recommended  by  some  com¬ 
menters  that  the  basis  for  determining 
which  violations  would  be  included  in 
history  of  violations  under  the  pro¬ 
posed  rule,  i.e.,  “violations  presently 
assessed  that  have  not  been  vacated  or 
dismissed,”  be  changed  to  include  only 
“violations  finally  assessed.”  Waiting 
for  a  final  determination  with  respect 
to  each  penalty  would  create  too  great 
a  “lag”  in  compiling  the  history  at  a 
particular  mine.  This  lag  might  be  jus¬ 
tified  if  there  were  a  significant  differ¬ 
ence  between  the  number  of  violations 
initially  assessed  and  the  number  fi¬ 
nally  assessed.  However,  less  than  one 
percent  of  proposed  assessments  are 
ultimately  dismissed  or  vacated.  It 
should  also  be  pointed  out  that  if  a 
violation  is  ultimately  dismissed  or  va¬ 
cated,  the  history  for  that  operator 
will  be  changed  to  reflect  that  deter¬ 
mination. 

5.  Section  100.3(d).  The  most  fre¬ 
quent  comments  concerning  the  negli¬ 


gence  scale  were  directed  toward  the 
proposed  changes  in  the  dividing  line 
between  ordinary  negligence  and  gross 
negligence.  The  negligence  criterion  is 
of  the  utmost  importance  in  determin¬ 
ing  the  amount  of  a  penalty.  Experi¬ 
ence  under  the  Coal  Act  has  demon¬ 
strated  that  the  vast  majority  of  cases 
are  assessed  points  for  ordinary  negli¬ 
gence.  This  is  as  it  should  be  since  a 
finding  of  gross  negligence  must  be 
based  upon  reckless  or  intentional  con¬ 
duct  which  should  occur  in  relatively 
few  cases.  At  the  same  time,  over  85 
percent  of  the  total  number  of  cases 
under  the  Coal  Act  receive  between  9 
and  12  points  on  the  scale.  Two  con¬ 
clusions  emerge.  First,  there  needs  to 
be  more  flexibility  in  the  assessment 
of  points  for  ordinary  negligence  since 
the  vast  majority  of  cases  are  com¬ 
pressed  into  the  top  3  points  of  the  or¬ 
dinary  negligence  range.  Second,  there 
is  little  justification  for  providing  an 
equal  degree  of  flexibility  with  respect 
to  a  finding  of  gross  negligence,  which 
is  only  found  in  six  percent  of  the 
cases.  In  addition,  the  seriousness  of  a 
finding  of  gross  negligence  is  empha¬ 
sized  by  raising  the  minimum  mumber 
of  points  associated  with  it.  Therefore, 
the  proposed  rule  is  adopted. 

Commenters  also  stated  that  the  cri¬ 
teria  contained  in  the  proposed  rules 
defining  what  is  meant  by  "gross”  and 
“ordinary”  negligence  are  too  vague 
and  that  inconsistencies  in  application 
will  result,  particularly  if  more  flexi¬ 
bility  is  provided  in  the  determination 
of  ordinary  negligence.  To  date,  appli¬ 
cation  of  this  criterion  under  the  Coal 
Act  has  resulted  in  relatively  few  prob¬ 
lems  of  this  nature.  Furthermore,  sub¬ 
jective  criteria,  such  as  negligence,  are 
not  amenable  to  precise  definition. 

It  was  suggested  that  any  fatality 
which  is  found  to  be  due  to  gross  neg¬ 
ligence  should  be  assessed  the  maxi¬ 
mum  penalty.  All  fatalities  are  re¬ 
moved  from  the  formula  system  and 
are  assessed  by  special  assessment.  It 
is  likely  in  most  cases  that  any  fatality 
which  resulted  from  a  violation  which 
occurred  due  to  gross  negligence  would 
be  assessed  at  or  near  the  maximum 
amount. 

6.  Section  100.3(e).  It  was  suggested 
that  the  points  be  increased  for  the  i 
scales  relating  to  probability  of  occur¬ 
rence  and  gravity  of  injury  or  illness 
normally  expected.  Since  the  gravity 
criterion  already  accounts  for  a  total 
of  30  points,  and  is  the  most  signifi¬ 
cant  criterion  in  terms  of  the  potential 
points  accumulated,  adding  more 
points  would  tend  to  underemphasize 
the  relative  importance  of  the  other 
criteria  which  the  Act  requires  to  be 
applied. 

Commenters  suggested  that  the  defi¬ 
nition  of  “probable”  should  be 
changed  to  mean  “that  which  is  more 
likely  to  occur  than  not.”  This  would 
require  the  addition  of  a  fourth  cate- 
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gory  to  fill  the  gap  that  would  be  left 
between  “improbable”  and  “probable.” 
This  suggestion  would  not,  therefore, 
result  in  a  net  improvement  in  the  for¬ 
mula. 

Commenters  also  stated  their  belief 
that  the  definitions  of  the  various  key 
terms  used  in  this  section  are  not  spe¬ 
cific  enough  to  prevent  arbitrary  and 
inconsistent  judgments  from  being 
made.  The  question  of  “gravity”  inher¬ 
ently  calls  for  an  element  of  subjec¬ 
tiveness.  More  elaborate  criteria  would 
not  eliminate  this  element. 

7.  Section  100.3(f).  Commenters  sug¬ 
gested  that  a  greater  number  of  nega¬ 
tive  points  be  made  available  for  rapid 
compliance.  Since  the  basic  purpose  of 
civil  penalties  is  to  deter  future  viola¬ 
tions,  it  would  not  be  appropriate  to 
put  further  emphasis  upon  the  correc¬ 
tion  of  the  condition  once  the  viola¬ 
tion  has  already  been  committed. 
However,  more  flexibility  should  be 
provided  in  assessing  points  for  com¬ 
pliance  efforts.  The  fact  that  the  point 
differential  under  the  proposed  regu¬ 
lations  (and  under  the  current  Coal 
Act  rules)  is  so  great  between  normal 
compliance  and  rapid  compliance  or 
lack  of  good  faith  makes  it  extremely 
likely  that  an  assessment  officer  will 
award  zero  points.  Statistically, 
normal  compliance  under  the  Coal 
Act,  or  zero  points,  is  achieved  in  95 
percent  of  the  cases.  Under  the  Coal 
Act,  slightly  over  two  percent  of  the 
cases  are  assessed  positive  points  for 
noncompliance  and  slightly  under 
three  percent  are  awarded  negative 
points  for  rapid  compliance.  It  is  real¬ 
istic  to  assume  that  while  most  efforts 
to  achieve  compliance  will  not  be  “ex¬ 
traordinary,”  many  operators  do  make 
special  efforts  to  achieve  compliance. 
By  the  same  token,  however,  an  opera¬ 
tor  who  is  somewhat  dilatory,  al¬ 
though  not  truly  acting  in  bad  faith, 
should  not  be  given  credit  for  normal 
compliance.  Consequently,  the  final 
rules  will  permit  the  assessment  of 
from  minus  one  to  minus  ten  points 
for  rapid  compliance,  which  is  rede¬ 
fined  to  include  less  than  "extraordi¬ 
nary  measures,”  and  from  plus  one  to 
plus  ten  points  for  lack  of  good  faith. 

8.  Section  100.3(g).  The  penalty  table 
was  criticized  as  being  “skewed”  in  the 
sense  that  in  order  to  be  assessed 
$5,000,  which  is  only  half  of  the  statu¬ 
tory  maximum,  it  would  be  necessary 
to  accumulate  91  points,  which  rarely 
occurs  given  the  way  the  formula  is 
constructed.  If  the  application  of  the 
formula  were  the  only  mechanism  for 
the  assessment  of  penalties,  this  criti¬ 
cism  would  be  well-founded.  However, 
the  formula  system  is  not  applied  to 
certain  types  of  cases,  including  fatali¬ 
ties  and  serious  injuries,  unwarrant¬ 
able  failures,  patterns  of  violations 
and  operating  a  mine  in  the  face  of  a 
closure  order.  These  cases,  and  others, 
are  assessed  by  way  of  a  special  assess¬ 


ment.  Since  they  generally  constitute 
the  more  serious  violations,  special  as¬ 
sessment  cases  have  been,  on  the  aver¬ 
age,  assessed  at  between  $3,500  and 
$4,500  under  the  Coal  Act.  The  aver¬ 
age  formula  assessment  has  been  ap¬ 
proximately  $125.  MSHA  believes  the 
use  of  the  special  assesssment  provi¬ 
sion  is  responsive  to  criticisms  of  the 
penalty  table. 

MSHA  acknowledges  that  the  pro¬ 
posed  formula  system  is  not  a  perfect 
one  and  that  improvements  can  be 
made.  However,  rather  than  attempt 
to  make  piecemeal  revisions  based 
upon  inadequate  experience  under  the 
new  Act  at  this  time,  MSHA  will  adopt 
the  proposed  rule  as  a  final  rule,  with 
the  changes  noted,  and  will  seriously 
consider  the  need  for  a  revamped  pen¬ 
alty  assessment  formula  once  there 
has  been  some  experience  under  this 
system. 

9.  Section  100.4.  It  was  requested 
that  a  more  complete  list  of  the  types 
of  cases  subject  to  the  special  assess¬ 
ments  provision  be  included.  This  has 
been  done. 

Commenters  believed  that  unwar- 
rentable  failure  should  not  be  a  part 
of  the  special  assessment  system,  since 
they  are  not  really  special  “types”  of 
violations  and  may  involve  only  ordi¬ 
nary  negligence.  When  the  special  as¬ 
sessment  concept  was  first  utilized,  un¬ 
warrantable  failures  were  always  given 
special  assessments.  However,  recent 
case  law  has  construed  the  term 
broadly,  and  these  cases  will,  there¬ 
fore,  be  handled  in  a  flexible  manner. 
Where  appropriate,  an  unwarrantable 
failure  case  which  is  initially  referred 
for  a  special  assessment  may  be 
“pulled  out”  of  that  status  upon 
review  and  given  an  assessment  under 
the  formula. 

10.  Section  100.5.  Commenters  be¬ 
lieved  that  seven  days  is  an  inadequate 
period  within  which  to  request  a  con¬ 
ference.  MSHA  acknowledges  that  this 
is  a  brief  period  for  an  operator  to  de¬ 
termine  what  action  to  take  with  re¬ 
spect  to  a  particular  case  and  then  to 
respond  accordingly.  However,  Con¬ 
gress  expressed  deep  concern  over 
what  it  perceived  to  be  an  unjustifia¬ 
bly  protracted  assessment  process. 
Since  it  is  to  everyone’s  benefit  that 
an  operator  be  given  sufficient  time  to 
make  an  intelligent  assessment  of  the 
initial  review,  the  final  rule  gives  a  10 
day  period  to  request  and  a  33  day 
period  to  hold  a  conference.  MSHA 
cannot  permit  more  time  without  ig¬ 
noring  the  congressional  mandate  to 
expedite  the  process.  It  may  be  incum¬ 
bent  upon  operators  to  begin  review¬ 
ing  violations  at  the  time  of  citation  or 
abatement  rather  than  at  the  time  of 
assessment  in  order  to  have  ample 
time  to  determine  which  course  of 
action  to  take.  It  should  also  be  made 
clear  that  a  request  for  a  conference 
may  be  made  by  phone. 


It  was  also  commented  that  service 
of  the  initial  review  should  include  a 
return  receipt  in  order  to  avoid  ques¬ 
tions  over  whether  a  request  for  a  con¬ 
ference  was  made  within  7  days  of  “re¬ 
ceipt”  of  the  initial  review.  MSHA 
does  not  foresee  that  problems  of  this 
nature  will  arise  except  in  rare  in¬ 
stances.  In  questionable  cases,  the 
benefit  of  the  doubt  will  generally  be 
given  to  the  person  claiming  compli¬ 
ance  with  the  rule. 

Confusion  was  expressed  over  the 
role  of  the  representative  of  miners  in 
the  conference  process.  Paragraph  (c) 
has  been  changed  to  clarify  that  the 
representative  must  indicate  on  the 
return  mailing  card  included  with  the 
initial  review  whether  he  wants  either 
to  ask  for  a  conference  or  be  notified 
about  any  conference  that  might  be 
held  at  the  request  of  the  operator. 
There  will  be  separate  spaces  on  the 
card  go  “check  off”  which  option  the 
representative  chooses.  If  the  miners’ 
representative  wishes  to  participate  in 
a  conference  requested  by  an  operator 
and  indicates  this  on  the  card,  MSHA 
will  notify  the  representative  of  the 
time  and  place  of  the  conference. 

Commenters  criticized  the  fact  that 
under  the  proposed  rules,  the  ultimate 
decision  of  whether  or  not  to  conduct 
a  conference  and  of  the  type  of  confer¬ 
ence  to  be  conducted  would  be  left  to 
MSHA.  If  it  were  possible,  MSHA 
would  conduct  a  conference  in  all 
cases  in  which  a  request  was  received. 
However,  it  is  not  feasible  from  a  re¬ 
source  standpoint  for  MSHA  to  hold 
conferences  in  each  case,  considering 
both  the  new  time  limitations  con¬ 
tained  in  the  rule  and  the  anticipated 
increase  in  the  total  number  of  re¬ 
quests  under  the  new  law.  The  mining 
community  can  be  assured  that  MSHA 
will  conduct  as  many  conferences  as 
its  limited  resources  will  permit  within 
the  time  constraints  of  the  rule.  In  ad¬ 
dition,  if  a  request  for  a  conference  is 
denied,  the  requesting  part  will  be  ap¬ 
prised  of  the  reasons  for  denying  the 
request. 

Drafting  Information 

The  principal  persons  responsible 
for  the  preparation  of  this  final  rule 
are:  Frank  A.  White,  Office  of  Stand¬ 
ards,  Regulations  and  Variances, 
MSHA,  and  Madison  McCulloch, 
Acting  Director,  Office  of  Assess¬ 
ments,  MSHA. 

Dates:  May  23, 1978. 

Robert  B.  Lagather, 
Assistant  Secretary 
for  Mine  Safety  and  Health. 

1.  The  table  of  contents  of  Chapter  I 
of  30  CFR  is  revised  by  removing  Part 
100  from  Subchapter  O  and  transfer¬ 
ring  it  to  a  new  Subchapter  P  as  fol¬ 
lows: 
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SUBCHAPTER  P— CIVIL  PENALTIES  FOR  VIOLA¬ 
TIONS  OF  THE  FEDERAL  MINE  SAFETY  AND 
HEALTH  ACT  OF  1977 

Part 

100  Civil  penalties  for  violations  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977. 

2.  Part  100  is  removed  from  Sub¬ 
chapter  O  and  transferred  to  a  new 
Subchapter  P,  and  Part  100  is  revised 
as  follows: 

Sec. 

100.1  Scope  and  purpose. 

100.2  Applicability. 

100.3  Determination  of  penalty:  regular  as¬ 
sessment. 

100.4  Determination  of  penalty  amount; 
special  assessment. 

100.5  Procedures  for  assessment  of  civil 
penalties;  initial  review  and  conferences. 

100.6  Issuance  of  notice  of  proposed  penal¬ 
ty;  notice  of  contest. 

100.7  Service. 

Authority:  Secs.  105,  110,  508  of  the  Fed¬ 
eral  Mine  Safety  and  Health  Act  of  1977 
(Pub.  L.  91-173,  as  amended  by  Pub.  L.  95- 
164),  and  sec.  307  of  the  Federal  Mine 
Safety  and  Health  Amendments  Act  of  1977 
(Pub.  L.  95-164). 

§  100.1  Scope  and  purpose. 

This  part  sets  forth  the  criteria  and 
procedures  for  the  proposed  assess¬ 
ment  of  civil  penalties  under  sections 
105  and  110  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977.  It  is 
the  purpose  of  these  rules  to  provide 
for  the  prompt  and  efficent  proposal 
and  collection  of  penalties  in  order  to 
insure  maximum  compliance  by  the 
coal  and  metal/nonmetal  mining  in¬ 
dustries  with  the  requirements  of  the 
Act  and  the  standards  and  regulations 
promulgated  pursuant  to  the  Act. 

§  100.2  Applicability. 

The  criteria  and  procedures  con¬ 
tained  in  this  part  are  applicable  with 
respect  to  all  initial  reviews  and  pro¬ 
posed  assessments  issued  on  or  after 
(the  effective  date  of  these  regula¬ 
tions).  The  Office  of  Assessments, 
Mine  Safety  and  Health  Administra¬ 
tion,  United  States  Department  of 
Labor,  shall  review  each  citation  and 
order  and  shall  make  proposed  assess¬ 
ments  of  civil  penalties  pursuant  to 
this  part. 

§  100.3  Determination  of  penalty  amount; 
regular  assessment. 

(a)  Generally.  The  amount  of  the 
civil  penalty  imposed  in  a  regular  case 
shall  be  based  upon  the  formula  set 
forth  in  this  section.  The  formula  is 
based  on  the  general  criteria  described 
in  sections  105(b)  and  110(i)  of  the 
Act.  These  criteria  are  as  follows: 

(1)  The  appropriateness  of  the  pen¬ 
alty  to  the  size  of  the  business  of  the 
operator  charged, 

(2)  The  operator’s  history  of  previ¬ 
ous  violations, 

(3)  Whether  the  operator  was  negli¬ 
gent, 


(4)  The  gravity  of  the  violation. 

(5)  The  demonstrated  good  faith  of 
the  operator  charged  in  attempting  to 
achieve  rapid  compliance  after  notifi¬ 
cation  of  a  violation,  and 

(6)  The  effect  of  the  penalty  on  the 
operator’s  ability  to  continue  in  busi¬ 
ness. 

The  penalty  amount  in  a  regular 
case  shall  be  determined  by  first  as¬ 
signing  the  appropriate  number  of 
penalty  points  to  the  violation  for 
each  of  the  criteria  by  utilizing  the 
schedules  set  forth  in  paragraphs  (b) 
through  (f)  of  this  section.  The 
number  of  penalty  points  assigned  for 
all  criteria  will  then  be  totalled.  This 
total  point  accumulation  will  be  con¬ 
verted  into  a  penalty  amount  by  using 
the  penalty  conversion  table  in  para¬ 
graph  (g)  of  this  section. 

(b)  The  appropriateness  of  the  penal¬ 
ty  to  the  size  of  the  operator’s  business. 
The  appropriateness  of  the  penalty  to 
the  size  of  the  operator’s  business  is 
calculated  on  both  the  size  of  the  mine 
cited  and  the  size  of  the  controlling 
company  of  which  the  mine  is  a  part 
and  may  account  for  a  maximum  of  15 
penalty  points.  The  size  of  the  mine  is 
taken  into  account  by  selecting  the  ap¬ 
propriate  number  of  penalty  points 
from  the  table  contained  in  subpara¬ 
graph  (l)(i)  in  the  case  of  a  coal  mine 
or  (l)(ii)  in  the  case  of  a  non-coal 
mine.  The  size  of  the  controlling  com¬ 
pany  is  taken  into  account  by  selecting 
the  appropriate  number  of  penalty 
points  from  the  table  contained  in  sub- 
paragraph  (2)(i)  in  the  case  of  a  coal 
mine  or  (2)(ii)  in  the  case  of  a  non-coal 
mine. 

(lXi)  Size  of  coal  mine. 

Penalty 


Annual  tonnage  of  mine:  points 

Under  15.000 _ 0 

Over  15.000  to  30.000 .  1 

Over  30.000  to  50.000 _ 2 

Over  50,000  to  100.000 _  3 

Over  100,000  to  200,000 _ 4 

Over  200,000  to  300,000 _  5 

Over  300,000  to  500,000 _  6 

Over  500,000  to  800,000 .  7 

Over  800,000  to  1.1  million .  8 

Over  1.1  million  to  2  million ..... _ 9 

Over  2  million .  10 

(l)(ii)  Size  of  non-coal  mine. 

Penalty 

Annual  hours  worked  at  mine:  points 

Under  10,000 .  0 

Over  10.000  to  20,000 .  1 

Over  20,000  to  30.000............. _ _ _ .....  2 

Over  30,000  to  60,000 .  3 

Over  60,000  to  100,000 _  4 

Over  100,000  to  200,000 .  5 

Over  200,000  to  300,000 _  6 

Over  300,000  to  500.000 _ 7 

Over  500.000  to  700,000 _  8 

Over  700,000  to  1  million _ ..... _  9 

Over  1  million............................................  10 


(2)(i)  Size  of  controlling  company- 
coal  mine. 

Penalty 


Annual  tonnage  of  controlling  company—  points 
coal  mine: 

Under  100,000 _ 0 

Over  100.000  to  700,000 .  1 

Over  700,000  to  1.5  million _  2 

Over  1.5  million  to  5  million .  3 


Penalty 


Annual  tonnage  of  controlling  company—  points 
coal  mine  —Continued : 

Over  5  million  to  10  million .  4 

Over  10  million .  5 


(2)(ii)  Size  of  controlling  company— 
non-coal  mine: 

Penalty 

Annual  hours  worked— controlling  compa-  points 


ny— non-coal  mines: 

Under  60,000  .  0 

Over  60,000  to  400,000 . 1 

Over  400,000  to  900,000 .  2 

Over  900,000  to  3  million _  3 

Over  3  million  to  6  million .............. _  4 

Over  6  million........ _ _ _ _ _ _ _ ...  5 


As  used  in  subparagraphs  (1)  and  (2) 
of  this  paragraph  the  terms  “annual 
tonnage’’  and  “annual  hours  worked” 
means  tonnage  produced  and  hours 
worked  in  the  previous  calendar  year 
or  in  the  case  of  a  mine  opened  or 
owned  less  than  one  full  calendar  year 
the  tonnage  and  hours  worked  prorat¬ 
ed  to  an  annual  basis. 

(c)  History  of  previous  violations. 
The  history  of  previous  violations  of 
the  Act  may  account  for  a  maximum 
of  20  penalty  points,  which  are  derived 
from  the  following  schedules: 

(1)  Average  number  of  violations  as¬ 
sessed  per  year  in  the  preceding  24 
months: 

Penalty 


Number  of  violations:  points 

I  to  10 _  0 

II  to  20 .  1 

21  to  30 _  2 

31  to  40. _ 3 

41  to  50 _  4 

Over  50.............. _ .......... _  5 


(2)  Average  number  of  violations  as¬ 
sessed  per  inspection  day  in  the  pre¬ 
ceding  24  months: 


Penalty 

Violations  per  inspection  day:  points 

Under  0.3 _  0 

Over  0.3  to  0.4 . 1 

Over  0.4  to  0.5........... _ .... _ .....................  2 

Over  0.5  to  0.6 _ _ _ ....... _  3 

Over  0.6  to  0.7.—. . — . .  4 

Over  0.7  to  0.8 _ 5 

Over  0.8  to  0.9 .  6 

Over  0.9  to  1.0 _ _ _ ........... _ ...........  7 

Over  1.0  to  1.1 .  8 

Over  1.1  to  1.2 .  9 

Over  1.2  to  1.3 .  10 

Over  1.3  to  1.4 .  11 

Over  1.4  to  1.5 .  12 

Over  1.5  to  1.6 . 13 

Over  1.6  to  1.7 .  14 

Over  1.7 .  15 


Previous  History  means  all  violations 
presently  assessed  that  have  not  been 
vacated  or  dismissed. 

(d)  Negligence.  Negligence  generally 
means  committed  or  omitted  conduct 
which  falls  below  a  standard  of  care 
established  by  law  to  protect  persons 
against  the  risks  of  harm.  The  stand¬ 
ard  of  care  established  under  the  Act 
is  that  the  operator  of  a  mine  owes  a 
high  degree  of  care  to  the  miners  em¬ 
ployed  in  that  mine.  A  mine  operator 
is  required  to  be  on  the  alert  for  condi¬ 
tions  and  hazards  in  the  mine  which 
affect  the  safety  or  health  of  the  em¬ 
ployees  and  to  take  the  steps  neces¬ 
sary  to  correct  or  prevent  such  condi¬ 
tions  or  practices.  For  purposes  of  as¬ 
sessing  a  penalty  under  this  part,  fail- 
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ure  to  do  so  is  negligence  on  the  part 
of  the  operator.  This  criterion  may  ac¬ 
count  for  a  maximum  of  25  penalty 
points  and  the  violation  will  be  catego¬ 
rized  as  involving  either  no  negligence, 
ordinary  negligence,  or  gross  negli¬ 
gence.  A  violations  which  occurs 
through  no  negligence  of  the  operator 
will  be  assigned  no  penalty  points  for 
negligence.  A  violation  which  occurs 
through  ordinary  negligence  of  the  op¬ 
erator  will  be  assigned  from  1  to  20 
points  depending  on  the  specific  facts 
involved.  A  violation  which  occurs 
through  gross  negligence  of  the  opera¬ 
tor  will  be  assigned  21  through  25  pen¬ 
alty  points  depending  on  the  specific 
facts  involved.  In  determining  the 
degree  of  negligence  involved  in  a  vio¬ 
lation  and  the  amount  of  penalty 
points  to  be  assessed,  the  following 
definitions  apply: 

(1)  “No  Negligence”  means  that  the 
operator  could  not  reasonably  have 
known  of  the  violation  or  under  the 
circumstances  the  operator  had  taken 
reasonable  precautions  to  prevent  the 
violation. 

(2)  “Ordinary  Negligence”  means 
the  operator,  failed  to  exercise  reason¬ 
able  care  either  to  prevent  or  to  cor¬ 
rect  the  conditions  or  practices  which 
caused  the  violation  and  which  were 
known  or  should  have  been  known  to 
exist. 

(3)  “Gross  Negligence”  means  an  op¬ 
erator  either  caused  the  condition  or 
practice  which  occasioned  the  viola¬ 
tion  by  exercising  reckless  disregard  of 
mandatory  health  and  safety  stand¬ 
ards  or  recklessly  or  deliberately  failed 
to  correct  an  unsafe  condition  or  prac¬ 
tice  w7hich  was  known  to  exist. 

(e)  Gravity.  This  criterion  may  con¬ 
tribute  a  maximum  of  30  penalty 
points.  The  points  will  be  derived  from 
the  following  schedules: 

(1)  Probability  of  the  occurrence  of 
the  event  against  which  a  standard  is 
directed  may  account  for  a  maximum 
total  of  10  penalty  points  using  the 
listed  definitions  and  schedules. 

Penalty 

Probability  of  occurrence:  points 

Improbable . .  0 

Probable _ ........... _ .... . 3 

Imminent. . 7 

Occurred..^.™. . .  10 

As  used  in  this  paragraph  the  follow¬ 
ing  terms  have  the  following  mean¬ 
ings: 

Improbable:  That  which  is  unlikely  to 

happen. 

Probable:  That  which  is  likely  to  occur. 
Imminent:  That  which  is  likely  to  occur 

before  the  violation  can  be  abated. 

(2)  Gravity  of  injury  if  it  occurred  or 
were  to  occur,  using  the  listed  defini¬ 
tions  and  the  following  schedule,  may 
account  for  a  maximum  of  10  penalty 
points: 

Gravity  of  injury  or  illness  normally  ex¬ 


pected:  Penalty 

points 

No  lost  work  days... _ _ _  0 

Lost  work  days  or  restricted  duty.... _ _  3 

Permanent  disabling _ _ 7 

Patel _  10 


Types  of  injury  or  illness  expected  if 
the  event  caused  or  could  cause  injury 
or  illness  are  defined  as  follows: 

No  lost  work  days:  All  occupational  inju¬ 
ries  and  illnesses  as  defined  in  30  CFR  Part 
50  except  those  listed  below. 

Lost  work  days:  Any  injury  or  illness 
which  would  cause  the  injured  or  ill  person 
to  lose  one  full  day  of  work  or  more  after 
the  day  of  the  injury  or  illness,  or  which 
would  cause  one  full  day  or  more  or  restrict¬ 
ed  duty. 

Permanent  disabling:  Any  injury  or  illness 
which  results  in  the  total  or  partial  loss  of 
use  of  any  member  or  function  of  the  body. 

Fatal:  Any  work-related  injury  or  illness 
resulting  in  death,  or  which  has  a  reason¬ 
able  potential  to  cause  death. 

(3)  Number  of  personnel  affected  if 
event  occurred  or  were  to  occur: 

Penally 


Number  of  persons  affected:  points 

0 _  0 

I . 1 

3 _  2 

3  . —  4 

4  to  5 _ 6 

6  to  9 . 8 

More  than  9 . . .  10 


(f)  Demonstrated  good  faith  of  the 
operator  charged  in  attempting  to 
achieve  rapid  compliance.  This  crite¬ 
rion  awards  negative  points  for  a 
manifestly  conscientious  effort  to 
achieve  rapid  compliance,  and  can  con¬ 
tribute  a  maximum  of  10  points  as  in¬ 
dicated  in  the  following  schedule  and 
definitions: 

Degree  of  good  faith:  Penalty  points 

Rapid .  - 10  to  - 1 

Normal _ ............  0 

Lack  of  good  faith 1  to  10 

In  determining  the  operator’s  good 
faith  in  attempting  to  achieve  rapid 
compliance,  the  following  definitions 
apply: 

“Rapid  Compliance”  means  there  is  dem¬ 
onstrated  evidence  that  the  operator  has 
made  special  efforts  to  insure  abatement  of 
the  violation  within  the  time  given  for 
abatement  either  originally  or  as  extended. 

"Normal  Compliance"  means  the  operator 
has  abated  the  violation  within  the  time 
given  for  abatement  either  originally  or  as 
extended. 

“Lack  of  Good  Faith”  means  the  operator 
has  been  un'imely  and  has  not  shown  dili¬ 
gence  and  effort  in  attempting  to  abate  the 
violation. 

(g)  Penalty  coni'ersion  table.  The 
penalty  conversion  table  shall  be  used 
to  convert  the  accumulation  of  penal¬ 
ty  points  to  the  appropriate  assess¬ 
ment. 

Penalty  conversion  table 


Points  Penalty 


2  . . 4 

s - LL...1  io 

6 -  12 

7 -  14 

io . 20 


Penalty  conversion  fable— Continued 


Points 

Penalty 

12 . 

24 

ia  , 

26 

14  . 

28 

15  . 

30 

16 . 

32 

17 . 

34 

18 . 

36 

19 . 

38 

20 . 

40 

21 . 

44 

22 . 

. 

48 

23 

52 

24  . 

56 

25 . 

60 

66 

27 . 

72 

28 . 

78 

29 . 

84 

30 . 

90 

31 . 

98 

32 . 

106 

33 . 

114 

34 . 

122 

35  . 

130 

36 . 

140 

37 . 

150 

38 . 

160 

39 . 

170 

40  ... 

180 

41 . 

195 

42 . 

210 

43 . 

225 

44 . 

240 

45  .  .. 

255 

46 . 

275 

47 

295 

48  . 

305 

49  . . 

325 

50 . 

345 

51 . 

370 

52 . 

395 

53 .... 

420 

54 

445 

55 . 

479 

56 . 

500 

57 . 

530 

58 . 

560 

59 . 

590 

60 . . 

620 

61 . 

655 

62 . 

690 

63 .. . 

725 

64 . 

760 

65.  . 

800 

66  .... 

840 

67 .. . 

880 

68  .  . 

920 

69.  .  . 

960 

70 . 

1000 

71 . 

1050 

72 . 

1100 

73 . 

1150 

74 

1200 

75  ... 

1250 

76 . 

1300 

77 . 

1400 

78  ... 

1500 

79  ... 

1600 

80  .  . 

1700 

81 . . 

1900 

82 _ _ 

2100 

83 . 

2300 

2500 

85 . 

2700 

86 . . 

3000 

87 . . 

3400 

69 . 

3000 

89 . . 

4200 

90 . 

4600 

91 . 

5000 

P2 . 

5500 

93 . 

6000 

94 . 

6500 

96  . 

7000 

7500 

97 

8000 

98 . 

8500 

9000 

100  ... 

10000 
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(h)  The  effect  on  the  operator’s  abili¬ 
ty  to  continue  in  business.  It  is  initial¬ 
ly  presumed  that  the  operator’s  ability 
to  continue  in  business  will  not  be  af¬ 
fected  by  the  proposed  assessment. 
The  operator  may  submit  information 
to  the  Office  of  Assessments  concern¬ 
ing  his  financial  status  to  show  that 
payment  of  the  proposed  assessment 
will  affect  his  ability  to  continue  in 
business.  If  the  information  provided 
by  the  operator  indicates  that  the  pro¬ 
posed  assessment  will  adversely  affect 
his  ability  to  continue  in  business,  the 
Office  of  Assessments  may  reduce  the 
penalty. 

§100.4  Determination  of  penalty  amount: 
special  assessment. 

The  Office  of  Assessments  may  elect 
to  waive  in  whole  or  in  part  the  use  of 
the  assessment  formula  contained  in 
§  100.3  if  it  determines  that  conditions 
surrounding  the  violation  warrant 
such  a  waiver.  Although  an  effective 
penalty  can  generally  be  derived  from 
the  formula  in  the  usual  case,  some 
types  of  violations  may  be  of  such  a 
nature  or  seriousness  that  it  is  not  pos¬ 
sible  to  arrive  at  an  appropriate  penal¬ 
ty  by  resorting  only  to  the  formula. 
Accordingly,  it  may  be  appropriate  in 
certain  types  of  cases,  such  as  fatali¬ 
ties  and  serious  injuries,  unwarrant¬ 
able  failures  to  comply  with  manda¬ 
tory  helath  and  safety  standards  or 
patterns  of  violations  under  section 
104  of  the  Act,  the  operation  of  a  mine 
in  the  face  of  a  closure  order,  the  fail¬ 
ure  to  permit  an  authorized  represent¬ 
ative  of  the  Secretary  of  Labor  to  per¬ 
form  an  inspection  or  investigation, 
discrimination  violations  under  section 
105(c)  of  the  Act,  failure  to  abate  a 
violation  within  the  prescribed  period, 
violations  by  individuals,  violations  by 
designated  independent  contractors, 
and  in  other  appropriate  cases,  to 
make  a  special  assessment  without 
resort  to  the  formula  contained  in  this 
part.  Such  special  assessments  shall 
take  into  account  the  six  criteria  enu¬ 
merated  in  §  100.3(a)  and  all  findings 
shall  be  in  narrative  form. 

§  100.5  Procedures  for  assessment  of  civil 
penalties;  initial  review  and  confer¬ 
ences. 

(a)  All  citations  which  have  been 
abated  and  all  closure  orders,  regard¬ 
less  of  termination  or  abatement,  will 
be  promptly  referred  by  MSHA  to  the 
Office  of  Assessments  for  a  determina¬ 
tion  of  the  fact  of  the  violation  and 
the  amount,  if  any,  of  the  penalty  to 
be  proposed. 

(b)  The  Office  of  Assessments  shall 
make  an  initial  review  of  the  citation 
or  order  and  shall  immediately  serve, 
by  regular  mail,  a  copy  of  the  results 
of  the  initial  review,  including  the  for¬ 
mula  computations  made  by  the 
Office,  upon  the  party  to  be  charged 


and  the  miners  or  their  representa¬ 
tives  at  the  mine. 

(c)  Upon  receipt  of  the  results  of  the 
initial  review,  all  parties  shall  have  ten 
(10)  days,  within  which  to  either  re¬ 
quest  a  conference  or  to  submit  addi¬ 
tional  evidence  for  consideration.  The 
Office  of  Assessments  shall  provide  a 
return  mailing  card  with  the  results  of 
the  initial  review  which  will  permit 
any  party  (1)  to  request  a  conference, 
(2)  to  request  to  participate  in  and  be 
notified  of  the  time  and  place  of  a  con¬ 
ference  requested  by  any  other  party 
or  (3)  to  submit  additional  facts.  In  re¬ 
questing  a  conference,  a  party  must 
either  make  reference  on  the  card  or 
immediately  contact  the  appropriate 
assessment  office  concerning  the  date 
and  time  proposed  for  the  requested 
conference.  All  conferences  shall  be 
held  at  the  appropriate  assessment 
field  office  unless  that  office  agrees  to 
another  location. 

(d)  It  is  within  the  sole  discretion  of 
the  Office  of  Assessments  to  conduct  a 
conference  or  deny  a  request  for  a  con¬ 
ference  and,  if  a  conference  is  to  be 
conducted,  to  determine  the  nature  of 
the  conference. 

(e)  All  conferences  shall  be  conduct¬ 
ed  within  33  days  of  the  service  of  the 
results  of  the  initial  review  by  the 
Office  of  Assessments  unless  it  is  not 
feasible  to  conduct  a  conference 
within  that  period  and  the  party  re¬ 
questing  a  conference  demonstrates  to 
the  Office  a  substantial  likelihood 
that  a  conference  will  result  in  a  suit¬ 
able  resolution  of  the  issues  involved 
in  the  case.  However,  under  no  circum¬ 
stances  may  a  conference  be  conduct¬ 
ed  or  evidence  considered  later  than  30 
days  after  the  issuance  of  a  proposed 
penalty  under  §  100.6(a)  or  after  the 
date  the  Office  of  Assessments  re¬ 
ceives  a  timely  notice  of  contest  under 
§  100.6(b). 

(f) (1)  The  Office  of  Assessments  will 
consider  all  relevant  information,  sub¬ 
mitted  in  a  timely  manner,  presented 
by  all  the  parties  with  respect  to  the 
alleged  violation.  When  the  facts  war¬ 
rant  a  finding  that  no  violation  oc¬ 
curred,  a  penalty  will  not  be  proposed. 

(2)  If  a  conference  is  conducted,  the 
parties  may  submit  any  additional  rel¬ 
evant  information  relating  to  the  al¬ 
leged  violation,  either  prior  to  or  at 
the  conference.  To  expedite  the  con¬ 
ference,  the  official  assigned  to  the 
case  may  contact  the  parties  to  discuss 
the  issues  involved  prior  to  the  confer¬ 
ence. 

(g)  With  respect  to  those  issues 
which  are  resolved  either  as  the  result 
of  a  conference  or  based  upon  infor¬ 
mation  submitted  to  the  Office  of  As¬ 
sessments,  payment  of  any  amount 
agreed  upon  must  be  received  by  the 
Office  within  20  days  from  the  date  of 
receipt  of  the  proposed  penalty  by  the 
party  charged  under  §  100.6(a).  Accept¬ 
ance  by  the  Office  of  Assessments  of 


payment  tendered  by  the  party 
charged  will  close  the  case. 

§100.6  Issuance  of  notice  of  proposed  pen¬ 
alty;  notice  of  contest. 

(a)  A  notice  of  proposed  penalty  will 
be  issued  and  served  by  certified  mail 
upon  the  parties  under  the  following 
circumstances: 

(1)  Upon  the  failure  of  any  party  to 
file  a  timely  response  to  the  results  of 
the  initial  review; 

(2)  Upon  the  completion  of  a  confer¬ 
ence  or  upon  review  of  timely  submit¬ 
ted  information  for  review  by  the 
Office  of  Assessments; 

(3)  Upon  the  expiration  of  33  days 
from  the  service  of  the  results  of  the 
initial  review  in  a  case  in  which  no 
conference  can  be  held  within  such  33 
day  period. 

(b)  Upon  receipt  of  the  notice  of  pro¬ 
posed  penalty,  the  party  charged  shall 
have  30  days  to  notify  the  Office  of 
Assessments  in  writing  that  he  wishes 
to  contest  the  proposed  assessment. 
The  Office  shall  provide  a  return  mail¬ 
ing  card  with  each  notice  of  proposed 
penalty  to  allow  the  person  charged  to 
request  a  hearing  before  the  Federal 
Mine  Safety  and  Health  Review  Com¬ 
mission  under  section  105  of  the  Act. 
Such  a  request  should  be  sent  to  the 
field  assessment  office  listed  on  such 
notification.  When  the  Office  of  As¬ 
sessments  receives  the  notice  of  con¬ 
test,  it  shall  immediately  forward  the 
case  to  the  Office  of  the  Solicitor,  and 
shall  immediately  advise  the  the  Com¬ 
mission  of  such  notice.  No  proposed 
penalty  which  has  been  contested 
before  the  Commission  shall  be  com¬ 
promised.  mitigated  or  settled  except 
with  the  approval  of  the  Commission. 

(c)  The  failure  to  contest  the  pro¬ 
posed  penalty  within  30  days  of  re¬ 
ceipt  of  notice  thereof  shall  result  in 
the  proposed  penalty  being  deemed  a 
final  order  of  the  Commission  and  not 
subject  to  review  by  any  court  or 
agency. 

§  100.7  Service. 

(a)  All  operators  are  required  by  30 
CFR  41.11  to  file  with  the  Mine  Safety 
and  Health  Administration  the  name 
and  address  of  record  of  the  operator. 
All  representatives  of  the  miners  are 
required  by  30  CFR  Part  40  to  file 
with  the  Mine  Safety  and  Health  Ad¬ 
ministration  the  mailing  address  of 
the  person  or  organization  acting  in  a 
representative  capacity.  Initial  find¬ 
ings  and  proposed  penalty  assessments 
delivered  to  those  addresses  shall  con¬ 
stitute  service. 

(b)  If  any  of  the  parties  choose  to 
have  these  documents  mailed  to  a  dif¬ 
ferent  address,  the  Office  of  Assess¬ 
ments  must  be  notified  in  writing  of 
the  new  address.  Delivery  to  this  ad¬ 
dress  shall  constitute  service. 
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